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What is YOUR Role in HR???

Decisionmaker, Or_| Rubberstamper,
Onion-peeler Ostrich

Lies
-~

EEO: Myths, Lies and
Truths

Professmnal One of the Gang

Neutral Factfinder Or | Prosecutor, Judge &
Jury

Dynamic Leadersh Status Quo

[NEXE EXIT-SOm | Role Model

Katrina Grider
Houston, Texas
Board Certified in Labor and Employment Law
Texas Board of Legal Specialization
Texas SuperlLawyer® 2003-2006, 2011, 2012

Hayes v. Crescent Real Estate Equities,
No. 11-2201 (S.D. Tex. 2011)

o Hayes (VP-HR) told company that discretionary
bonuses were actually nondiscretionary
payments. Plus, hourly employees were
misclassified and improperly paid. Company said,
“Drop it.”

PERCEPTION

Hayes didn’t. She prepared the upcoming budget
and presented it to the directors. Hayes listed a
higher amount for labor costs and explained the
reason was hourly employees had been underpaid
under the FLSA due to the nondiscretionary
bonuses. Company said “we’re not changing it”
and warned again. to stop raising the issue.

REALITY

1 -
e i = —

Copyright 2016. All Rights Reserved
Katrina Grider & Associates
Page-1



GHILG (10/13/16)
“EEO Myths, Lies and Truths”
Katrina Grider

Hayes v. Crescent Real Estate Equities,
No. 11-2201 (S.D. Tex. 2011)

o Next, Hayes was terminated. She sued, F’;:’a"r‘]‘;}ggs
alleging retaliation for engaging in protected 3 4, Demotions
activity. Crescent: Hayes was merely doing N . Performance
her job when she warned them, and was not ' /N A
engaged in protected activity. i

Termination ; Verbal/Written

o Court: Disagreed--since Hayes had not LG 8 SRR
dropped the matter, she stepped outside her
usual role and had engaged in protected
activity. It ordered a trial.

Action

Personal Liability:
You CAN be Sued in HR!

© Myth #1:

,
SBLCE ARmlR IR

FLSA ADA, ADAAA

USERRA ADEA
Employee Polygraph PDA
Protection Act
Some state non- NLRA
discrimination laws

| |
INEXT EXIT 50m|
[ |
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FMLA/FLSA Personal Liability:
Legal Standard

How to Avoid Personal Liability

¢ Know the law (federal and state disability and
family leave statutes)

¢ Educate and train decision-makers

¢ Managers must:

v Exercise supervisory authority over the
employee who is seeking FMLA leave

v Exercise supervisory authority over the
exempt or nonexempt employee

v Be responsible in whole or in part for the
alleged violation

v Would cover any manager or.supervisor
with hiring and firing authority

T

¢ Follow the law:
Not just your marching orders
Not just to cut corners
¢ Document your decisions and who tells you
to do what
¢ Review all policies
+ Do not act in anger or retaliate

i
Managers:
ﬁcay in.Your L\ane
o Do not go drinking/shepping/fishing or stuff with
the people you supervise
o Do.not Facebook friend anybody you supervise
(directly or indirectly)
o Do not sleep with people
o Do not manage by ambush (gotcha!)
o Do not play favorites and make exceptions to
your rules and policies
o Do not run your mouth about confidential

] | |
medical stuff INEXT EXIT 50m|
B | 3

Myth #2:
That Would Never Happen Here
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Analysis of Defendants
2008 - 2014

W Governmental Entities
W Service/Retail
OJ Manufacturing &

Industrial
M Transportation

0 Other

) L
Source: “Employment PEM Trends and Statistics, 2015”. © 2015 Thomson Reuters

Commonly Claimed Types of
Discrimination (2008 — 2014)

M Sex

B Race

M Disability
O Age

M Other

. T
Source: “Employment Pr%l Awards Trends and Statistics, 2015”. © 2015 Thomson Reuters

Defendant Awards
2008 - 2014

Manufacturing/Industrial $49,410 - $604,282
$17,475.$2¢%2,643
$34,459 - $480,000

$30,885 - $400,000

Source: “Employment Practices Liability — Trends and StatisticS;20452,_© 2015. Thomson Reuters:

Plaintiff Recovery Probability for
Discrimination (2008 - 2014)

O Pregnancy
O Sex

B Overall

M Disability

M Race
B Age,

< 7 National
Origin
. —
©2015 Thomson Reuters
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Discrimination Jury Awards Discrimination Settlements
2008-2014 2008-2014

Probability Range Probability Range

Age $125,000 - $540,000 Sex $42,375 - $200,000
Disability $66,500 - $499,049 Race $41,250 - $175,000
Overall $55,000 - $450,000 Disability $40,000 - $120,000
Other $53,755 - $250,000 Overall $30,000 - $150,000
Race $50,000 - $560,000 Age $30,000 - $149,500
Sex $44,782 - $400,000

Source: “Employment Practices Liability — Jury Awards Trends and Statistics, 2015”. © 2015 Thomson Reuters Source: “Employment Practices Liability — Jury Awards Trends and Statistics, 2014”. © 2014 Thomson Reuters

U.S. EEOC Charges:
: 2015
Myth #3: [ Retaliation (All)

rivolous Stuff —7 B Race
B Retaliation (Title VII)
T

H Sex

M Disability
O Age

O National Origin

M Religion

| |
INEXT EXIT 50m|
b [

Equal Pay
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10%b of All EEOC Charges
Came from Texas in 2015

% of Total State Charges

O Retaliation (All)
MW Race

M Retaliation (Title VII)
B Sex

M Disability

M Age

@ National Origin
M Religion

] Disability

M Color

OEPA

H GINA

Myth #4:

It Wasat Me ... | Didn’t
Approve It

2015: EEOC Charge
Settlements.(in millions)

BT

$100.0

$150.0

O GINA
M Religion

M Equal Pay Act

M Pregnancy =
M National Origin i
[ Sex Harassment ]
[ Disability =
OJRace

O Age

W Harassment

I Sex-based Discrim.

The flatterer seeks some benefit at your

[ |
INEXT EXIT 50m|
B [ 0
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The Supreme Court’s Cat’s Paw
Theory of Liability

An employee may establish unlawful
employment discrimination or retaliation
when:

a biased non-decisionmaker (the
monkey, a.k.a. the manager)

influences an unbiased
decisionmaker (the cat, a.k.a. HR)

to take action that HR otherwise
would not take.

Price v. FedEx
Federal Ct. - Houston

x Company fired Back pay $180,000
black employee -
after he $2,500,000
complained of $170,000
dISCI’ImIn.atIOI’] Al 2 ET
% Houston jury —
found non- Jury Time 4.25 Hours
Jury Vote 8-0(3M/5F)

promotions

and=firing were

retaliatory Demand = $390,000
- Offer = $55,000

Copyright 2016. All Rights Reserved
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Lies
A
EEO Myth #5:

I'm Teflon ... You Better
Follow the Chain of
{ommand

-_— |
INEXT EXIT 50m|
[ |

Retaliation Factors

x Take adverse action against employee
who engages in a protected activity:

— Excessive monitoring of employee’s
performance

— Ignoring or avoiding one who filed a
complaint

— Threatening employee with disciplinary action
or termination

— Intimidating employee (chain of command)

x Causal connection between protected
activity and adverse action
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Retaliation Awards

FMLA Retaliation Examples Overall (2008 — 2014)

o Firing an employee on FMLA leave

because the he/she is not at work when Award Range $1.00 - $11,441,559
the manager wants. ;

= : Award Average $564,873

o Firing an employee who was caring for a

child—and telling her it was because she
took too much time off from work.

o Returning an employee from FMLA to
lesser duties and pay.

o Weekly calls to employee about his/her
return date.

Source: “Employment

© Myth #6:
No One Will Ever Find Out

Abstract, Liar, Liar, Hard
Drive on Fire: How Media
Context Affects Lying
Behavior, 41 J. Applied Psych.
2492 (2011).

People who communicate online lie more in
those interactions than they do during face-to-
face encounters.

The most lies were in e-mail, followed by instant
messaging, and lastly face-to-face talks.

! - Conclusion: it may be normal to distort realit
N EXE EXIT -_-'.Om | B . .
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All That Glitters is Not Gold

CareerExcuse.com

FakeYourJob.com

Paladin Deception Service,

Inc. (registered in China)

1
%

L
The World's Laigest Network Of Job Reterence Providers!

CaresrExcuse Now Hiring!
Eam 50 providieg peofessional job relerences in
(OME ten-minute phose calr

Bz Aefesence? Aesime Wesk? Faed?

Fake Your Job rais job referarces & faia landiord referances

Is what you are doing legal?

Can | got a mortgage with this service?

ot provide amplkayTend reteences of e 1 ey wa £ et you @ home T

How real does my "previous employme

R DB (0B T YT EAOGBCE, T il N3 By pAfe

How long does it take once we get started?

Should | get atoll free number or a local number?

o cheacm, bt e protaptty reCETITS 8 1SCH MaTER” I yor @ed Coxde 1o 8 more Suthenss e

oA BERVICES EATES & PACERAOEY FAQ L] ABCUT ui
Frequently Asked Questions

ey arw 8 591 f MEQUIRDY 3uhed QuesDons. ENoui Yo hile RUer SISSIONS uranswsred in s FA feel ree 13 contact

k when you're all dene?

rocetn takes stout 35 busness Sy Sependig o mhich package 7 ehsots Bnd how e

Toll free 1,888,908 8289
CoATAST UL

e, B AT CORIBCE D 13 G il D A 13D
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Who: Timothy Green (age 54)

What: Runs Paladin Deception
Services in Forest Lake, MN
Where: Company is registered
in China

Claim: “Will lie to anyone
about anything”

Cost: $54 per month

#* Customers run the gamut from cheating spouses in need of
alibis to people playing hooky from work

% Real demand comes from job seekers, making up more than
60% of what Green says are its 250 to 300 monthly clients
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Texas Online Impersonation
Stat@x. Penal Code §33.07)

PhoneGangster.com

<« Allow you to fake the-caller id when - :
calling another party % 39 degree felony if a person sends an

email, IM, text, tweet referring to another
person:

. Without obtaining the other person’s

+Upon calling a person, you get to
choose what number-app
+Phone records of‘party called displays B sent
the altered number : . Intending to cause a recipient to believe
« Can change gender of voice that the message was sent by that person

< “0ur service is not only fun and useful, . Intending to harm or defraud the person
but it is legal as well”

Old School Conduct
on New.%chool Devices...

_ : o Disabled employee harassed by coworkers
on Social ia-—-It Has To Be In on blog outside the workplace = $1.6M
S . verdict

o Store manager sent sexually charged text
messages to employee; employee reported
conduct to direct supervisor; that supervisor
was fired for reporting it to legal department
= $2.3M settlement

o Survey: increase in social media complaints

| I
INEXT EXIT 50m|
B [
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Can You Google an Emplayee or
Applicant on Social Media? NO
B —
<+ Over 24 million Facebook users leave
their profiles public

«www.openbook.org (shut down 07/12)

Lies
&
EEO Myth #8:

<+ 73% of-secial media ptofiles can be .
found through a public search engine

+ 77% of social network uses do not
restrict access to their photos

| |
INEXT EXIT 50m|
3 [

Can You Google an Employee or
Applicant on Social Media? NO
- w—
« 35% employers have at least ance
decided to not offer ajob to an
applicant based on the content posted

+ Over 50% of the decisions based on:

x Provocalive photos
x References to drinking and drug use or

x Bad-mouthing of previous employers and
colleagues

T T TR pee—
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' | |
INEXT EXIT 50m|
3 [

E-{ &l 1o |
Social Media Postings:
NLRB Standard — Private Sector
What are “statements made during
the course of protected conduct”?

1. Terms and conditions of employment

¢ Wages, tipping arrangements, or
commissions?

Complaints about management in general or
perhaps a specific supervisor?

Failure to get raises, or complaints about
annual reviews?

Copyright 2016. All Rights Reserved
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E-{ &l 1o |
Social Media Postings:
NLRB Standard — Private Sector

<+ NLRA protects statements made during the
course of “protected conduct” and/or
“concerted activity” unless they are so

egregious as to remove the employee’s

conduct from protection of the Act?

v Applies to both non-union and union
employees

v Applies to all employers engaged in interstate
commerce

E-{ &l 100 |
Social Media Postings:
NLRB Standard — Private Sector
What are “statements made during
the course of concerted activity”?

Engaged in with or on authority of other
employees?

Engaged in to solicit or induce group
action?

Engaged in to advance truly group
complaints?

Page-12
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Pregnancy Discrimination Breaks for Nursing Mothers

. o - Under the FLSA
o Review the EEOC Guidelines on
pregnancy discrimination o Must provide reasonable break time for
o Pregnancy-related conditions may fall nursing mothers to express milk for 1 year

under the ADA (infertility, gestational after the child is born
diabetes, preeclampsia) o Must provide a place that is shielded from

o Don't treat pregnancy any differently view and free from intrusion
than any other medical condition o A bathroom, even if private is NOT a
o Promptly respond to accommodation permissible location

requests from pregnant employees o Compensable time if you pay for other
breaks (rest, smoke breaks, etc.)

/" Fair Labor Standards Act /~ FLSA Personal Liability for
(FLSA) Scope Violations
“Minimum wage (currently $7.25/hr
effective July 24, 2009)

(«»Overtime (mandating non-exempt
employees be compensated at rate of

«» Enforced by the Department of Labor
(DOL)

«* FLSA is one of the few statutes which

. can impose individual liability on
17 times regular rate for all hours owners, corporate officers or even
worked over 40 in a workweek) B supervisors.

“*Record keeping (verifying employers +* There is individual liability under the
keep accurate records of worked time FMLA (for nonprofits with 50 or more
~ and compensation) =~ employees within a 75 mile radius)

Copyright 2016. All Rights Reserved
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7 i : i . White Collar Exemptions:
/ FLSA: Overtime Exemptions Employees Who Do Not Get
J : Overtime
< Two categories of employees: : :
To qualify for exemption, employee must meet

»Exempt = No overtime paid _ duties test AND be paid $913/week or $47,476
»Nonexempt = Overtime must be paid annually
% Must pay nonexempt employees " Executive
»Minimum wage Administrative
»>Overtime for all hours worked over 40 Professional

¢ Certain white-collar employees are Outside sales
exempt from these provisions Computer programmers

*+ Workweek is 7 day consecutive 24 hour Job titles do not determine exempt status!

' = periods (168 hours) % Payment of salary alone does not determine
status!

/ DOL Final Rule: ,/ What's the Problem on 12/01/16?

White Collar Exemptions " |Employees Must be Paid Overtime

Effective 12/01/16 % Employees who earned $23,660/year AND met
: the duties test did not have to be paid overtime.
Increases the salary basis from $455/week

($23,660 annually) to $913/week ($47,476 On 12/01/16, Employees who make > R |
 annually) 1 $23,660/year and < $47,476/year are now eligible

. for overtime regardless of what their duties
Increases the total annual compensation for

highly compensated employees (HCE) from ) .
$100k to $134,004 May need to increase the salaries of employees

Amends salary basis test to allow ERs to use 1Q$47,476 in or.der R R O queiiine
nondiscretionary bonuses and incentive May need to adjust workloads to decrease
ayments (including commissions) to satisfy up chances of overtime being incurred
¢\ _ 10 10% of the new standard salary level (o] l(/lay need to reclassify employees as
nonexempt and adjust budgets to pay overtime

arel!
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